
Minutes of the Regular Meeting of the

Lake Structure Appeals Board
Tuesday, February 24, 2009
1:30 p.m.

Chairman Webber called the meeting to order at 3:10 p.m. 
ROLL CALL

Chairman Webber informed everyone present that Harvey Jacques has resigned his position on the Lake Structure Appeals Board. He asked the alternate members present to inform Commissioner Hyatt if they are interested in becoming a regular member. Town Council will appoint someone to complete Mr. Jacques term at a later date.
Present:
Stephen Webber, Chairman
Bob Cameron, Seated Alternate

Mary Ann Dotson
Werner Maringer
Nancy McNary
Fred Noble, Alternate


Wayne Hyatt, Council Liaison

Also Present:
Mike Egan, Legal Counsel


Amos Gilliam, Lake Structure Administrator



Sheila Spicer, Zoning Administrator, Recording Secretary

Absent:
Vicki Smith, Alternate

APPROVAL OF THE AGENDA

Mr. Maringer made a motion to approve the agenda. Mr. Cameron seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Ms. Dotson made a motion to approve the minutes of the January 27, 2009 meeting. Mr. Cameron seconded and the motion passed unanimously.

NEW BUSINESS

None
OLD BUSINESS

(A) Review of Bylaws

Chairman Webber pointed out that the Board decided at the January meeting to hold off on reviewing the bylaws until after the issue of whether to require a super-majority vote for the various types of decisions the Board makes is resolved. He stated this is what the Board will discuss instead. Mr. Egan distributed the following memo he sent to Town Council asking for their direction on the matter.

“ SEQ CHAPTER \h \r 1
M E M O R A N D U M

To:

Honorable Mayor and Commissioners

From:

Michael Egan, Community Development Attorney

Date:

5 February 2009

Subject:
Lake Structure Appeals Board Voting Procedures

Historically, the Lake Structure Appeals Board (LSAB), which considers appeals, requests for variances, and other matters relating to the Town’s Lake Structure Regulations, has conducted itself in the same manner as the Town’s Board of Adjustment (BOA).  Notably, this includes conducting quasi-judicial hearings, with sworn testimony subject to cross-examination, and requiring decisions to be made by a 4/5ths majority.  The one major distinction from BOA procedures is that appeals from the LSAB are heard by Town Council rather than Superior Court.

At its January regular meeting, the Lake Structure Appeals Board discussed the lack of any guidance in the Lake Structure Regulations concerning these matters.  The Regulations delegate to the LSAB the authority to make decisions with regard to three issues:  (1) authorization of decktop accessory structures; (2) waiver of shoreline stabilization requirements; and (3) variances.  The Regulations 

do not specifically describe the nature of the hearing or the type of vote necessary to make a decision with regard to any of these matters.  Although the Regulations do not specifically mention consideration of appeals from decisions of the Lake Structure Administrator, the Board has historically heard these just as the BOA does for decisions of the Zoning Administrator.

The Board’s By-Laws, on the other hand, state that “a four-fifths affirmative vote is required to grant an appeal, variance, or decktop accessory structure.”  No mention is made of the vote required to grant a waiver of shoreline stabilization requirements of §94.07(A).

The Board believes the Regulations should be amended to specify the nature of the Board’s hearings with regard to each of these matters, including whether its decisions require a simple majority or a four-fifths majority in each instance.

In closing, the Board requests Council to (1) authorize Town Staff to draft an amendment to the Lake Structure Regulations clarifying the matters raised in this memorandum and (2) to provide guidance regarding the substance of such an amendment.”

Mr. Egan stated requiring the 4/5ths majority vote was probably the original intent since that is what is currently required in the bylaws, and he recommends the Board continue to follow this procedure. 
Mr. Egan then mentioned that he realized while reviewing the Lake Structure Regulations there is no process outlined for citizens to appeal the determination of the Lake Structure Administrator. He stated this is an oversight that needs to be addressed. 

Ms. McNary expressed that she feels the super-majority vote should be required. She stated that, while it only takes a 3/5ths majority vote for Town Council to overturn the decision of the Board, the Town Council members have to answer to the voting citizens of Lake Lure. Chairman Webber agreed that it should remain a 4/5ths vote due to the fact that the Board is making decisions about structures located on Town property. Mr. Cameron agreed with Chairman Webber and Ms. McNary. Ms. Dotson stated she has no preference on whether to require a 4/5ths vote or a 3/5ths vote. Mr. Maringer stated he prefers to only require a 3/5ths vote for decisions of the Board since that is all that is required for Town Council to overturn a decision. Mr. Noble agreed with Mr. Maringer. Chairman Webber stated for the record that Commissioner Hyatt feels only a 3/5ths vote should be required. 
Mr. Egan suggested the Board consider requiring a 4/5ths vote for a variance or appeal to be granted, but only require a 3/5ths vote for decktop accessory structure approval or a seawall exemption. Chairman Webber stated, in his opinion, the Board should have the same voting requirements for all hearings to avoid confusion. Mr. Maringer agreed.

Mr. Gilliam stated the Board’s decision will be presented to the Lake Advisory Board, who will then review any amendments to the regulations and make a recommendation to Town Council. Chairman Webber pointed out the Board will continue to operate under the current bylaws until such time that the regulations are amended.

ADJOURNMENT

Mr. Maringer made a motion seconded by Mr. Cameron to adjourn the meeting. All were in favor. 

The meeting was adjourned at 3:25 p.m. The next regular meeting is scheduled for Tuesday, March 24, 2009 at 1:30 p.m. 
ATTEST





__________________________________________






Stephen M. Webber, Chairman 
_________________________________________

Sheila Spicer, Recording Secretary
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